fanguage regarding teleconumunications services in Scetion 621(b). |here 1s no similar language
with respect to information services.

Ihe Commission also points to Section 621 The Commission states that section
Sauthorizes local franchisimg authorities 1o require cable operators 1o obtamn a lianchise o
censtruct a cable system over pubhic nights-of-way. Once a cable operator has obtained a
franchise for such a system, our information service classification should not affect the nght of
cable operators to access nghts-of-way as necessary 1o provide cable modem service or to use
therr previously Tranchised sysiems to provide cable modem service.™' That conclusion depends
on the scope of the franchise. and as we have already explamed, franchises can be and are eften
service-limited. Parnicularty i Iight of the significant constitutional 1ssues that woukd be raised
by a different approach. see discussion supra, nothing in the Cable Act can reasonably be
inferpreted 1o prevent afocality from issumg a franchise 1o use and occupy the public nghts-of-
way 1o provide cable services, and requimng a distmet anthornizabion to use and occupy pubhic

. N ()2
rights-ol-way 10 provide other services.

1IV. THE COMMISSION NEED NOT ASSERT JURISDICTION OVER FRANCHISE
FEES PAID ON CABLE MODEM SERVICE.

A Suntmary of Section.
"This section iddresses 1ssues raised by the NPRM at §9 | Oh-107, which ask whether the

Commission can or should assert junsdiction over franchise fees collected on cable modem

service in the past The question is misguded, for it presumes that the past collections were

TUNPRM at ) 102,

" “T'his result is hardly surprising in light of the broad definition of the term “franchise” in the Cable Act
Lhe term imcludes “any amendments, iodifications or collateral agreements direcily ancillary 10 such
autherrzation ™ Thus the Act envisions that a “lranchise” could actually be composed ol several distinet
crants winch collectively detine the nights and obligations of the cable operator
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imbaw ful; but n any case () stite law doctinnes will resolve any issues thal may arise with
respect fo those payments; and (b) there 1s not a single, simple approach to resolving past
payment issues, even ib one assumes that the Telecommunications Act of 1996 prohibits payment

ol franchise lees on cable modem service.

B. State Law Adequately Resolves Any Past Payment Issues.

Recovery of payments is not o new issuc. hut one in which state and local govermmenis
have long-standing experience.

Pader the “Vohmtary Payment” doctnine, voluntary pasi payments may not be recovered
from a local government even where o court invahdates the local law which required those
payments. The general role is that "in the absence uf [raud, imposition. undue influence and the
like, money paid to a municipality with a full knowledge of the facts. but under a mistake of the
law. cannot be recovered.” McQuillin Mun Corp § 49.62 (3rd ed. 2000). Whale this issue most
uften arises in the context of tax payments, the principle that voluntary payments arc not
recoverable has been applied to other iypes of payments such as building permid fees, inspection
lees, mortgage licns and even criminal fines. See, e g, Beachlawn Building Corp. v City of St.

( lair Shores. 370 Mich. 128 (Mich. 1963 }(butlding penmit lees); Qubre et al. V. City of
Donaldsonville. 131 50.293 (La. 1930)inspection fees); Cook v City of Shreveport, 144 So. 145
(La. Ct. App 1932¥mortgage lien); Draper v Grani, 205 P.2d 399 (Cal. Ct. App. 1949)
(criminal lines).

This doctrine depends in large part on the dealings between the parties, and as such, cases
applying the docirine are decided on a case-by-case basis. But slate law provides an adequate
basis for reselving any issues that might arise - assuming pasl payments were unlawful (a poinl

ALOAP disputes)
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. Past Payments Were Lawful In Any Case.

But sctting aside applicable state law doctrines, there is no assue here that requires the
Commussion™s mtervention. While 1tis true that, i some cases, fees were collected on the
assumption that cable inoden service was acable service, ns s at most a technreal defect; as we
have shown above, a fee could have been imposed on non-cable services mdependent of the fee
fevied pursuant to Section 622(b) without running aloul of the Cable AcUs [ranchise {ee limit.
The Commssion’s finding that the parties were aching i good fatth should be sullicient to
insulate operators and municipabities for any potential habiliies resulting from this type of error.

Asamportantly, the Comnussion’s question assumes that the Telecommunications Act of
1996 operated (o mvahidate contractual proviaens m lranchises requiring the payment of a
franchise fee on cable moedem services — even where the franchrse provision had been adopted
prior tothe adoption of the law. The contract nights oblaimed by focat governments m such cases
were very valuable:; and had the franchising authortties not oblained the consideration provided
tor in the contract, it 15 very likely that they would have taken it in other, permissible forms —
such as in the form of PEG capital, and more sophisticated mstitutional networks, for example.
See. eg 47V.8.C § 542(2). Franchises might have been shorter - much shorter. Unless there
15 a clear indication that Congress meant to undo this arrangement — effectively makng the
provision refroactive 5o that the benetits that were granted were preserved, while the
compensation that supported that beneit was modified - it must be assumed that Congress did
not intend to aller the terms ol existing contracts until those contracts expired.

Frnally, and again assuming arguendo that fees on cable modem service are prohibited
altogether. even for pre- 1996 franchises, whether the fees would be untawful would depend on a
number of specrfic, mdvidual factors which the Commusston cannot assess — including whether

the 5% cap s being exceeded. Some communities collect Tess than the federally permitted 5%
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maxamumn. and inthose communities, the Tact that a franchise fee is being collected on cable
modem serviee 1s fegally insignificant under any interpretation of the law - unless the tec on
cable modem service and cable service combined exceed the limit of 5% of gross revenues from

the provision of cable service.

V. EFFECT OF CLASSIFICATION ON PRIVACY AND CUSTOMER SERVICE
ISSUES

AL Summary of Scetion.

‘lhis sectron addresses issnes rised by 49 10X (customer service) and 111-112 (privacy).
Fhe Commssion asked the effcet of its elassification on local authority over customer service
and privacy provistons. ALOAP agrees with the Commssion that local authorily is not affected

by the regulatory classification ol cable modemn service as an interstate information service,

3. L.ocalitics Have Clear Authority To Protect Consumers and Protect Privacy.

As shown in Part T1, the Cable Act cxpressly wdentilics areas where it mtended to hmit
local authority to regulate services that are not cable services. Both the privacy and consumer
prolection provisions reserve local and stale authority to regulate cable modem services.

As the Commission properly notes, thc consumer protection provision broadly permits a
locality to establish “customer service requirements of the cable operator,” and nol just
“customer service requirements related to the provision ol cable service.” 47 US.C. § 552(a).
More to the point. the statute states that “nothing in this title”™ preempts state or local authorty to
protect consumers of cable modem service, excepl to the extent “expressly provided” in Title VI.
47 1J.S.C. § 552(d). There is no express preemption Indeed, as we explained at the outset,
precmption in this area would be counter-productive.

Ihe privacy provision by its terms explicitly reaches services in addition to cable

services  And. as the Commission also rightly notes. the section expressly reserves local and
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stte anthonity with respect to privacy.  That authonty therefore extends (o cable modem service.
Precmption i this area would Iikewise be counterproductive, although local franchising
authorihies are also well aware that privacy issues surrounding the Internet are complex, and
must be handled with sensitivity. - One central concern 1s to ensure (hat privacy pohcices are
spectire, farr, and provided 1o subscribers before service begims and penodically thereafter. That
15 something local governments are well-equipped to do. Comceast made news this Spring when
itannounced policies that subsenbers thought would permit it to monitor use of the Internet
closely. Comeast responded by announcing that 1t would notimplement such a policy. 1tis not
atall clear that the issue s a dead one, however In St Paul, Minnesota, for example, the
operator onginally 1ssued o privacy pohicy that explamed that it would menitor Internet use and
provide information regarding subscriber use to third parties so that advertising could be targeted
(o cable modem witbscribers.” 'l hus, there 1s reason to be concerned that, absent some oversight,

ihe public’s interest m privacy will not be adequately protected.

VI. [ HE NPRM IS BASED ON MISTAKEN ASSUMPTIONS.

A. I'he Commission Cannot Mandate Regulatory Parity,
The Commission’s approach to the NPRM assumes that Congress mtended to promoie
regulatory panty. For examnple, at § 85 ol the NPRM the Commussion asks:
I'o what extent should our decistion regarding multiple ISP access
requirements be influenced by the desirability of “regulatory panty,”
namely the presence or absence of multiple ISP access regimes for other

technotogies (such as wireline, terrestrial wireless, and satelhite) that offer
residential high-speed Internet access service?

" See Letter from David Seykord, MedhiaOne, 1o Holly Hansen, City of St Pant Cable Commumications
Otficer, (March 291999}, anached hereto as Fxhibit H.
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Rather than providing for regulatory parity, however. the Telecommunications Act
prescrnbed regulatory diversity, al least as between common carrters, cable systems and satellite-
bascd providers of services For example. Section 651 of the Cable Act, 47 U S.C § 571,
allows common carriers to provide cable service via radio-based systems (in which case the
carncr 1s subject to regulation under Title TH and Section 652, but not Title V1, via wireline
systems as a true common carrier (imm which case the carnier 15 subject to regulation under Title 1
and Sectron 652, but not Nile VI except lor 652); or “in any manner other” than the foregoing,
in which case the common carrnier is cither subject to all the requirements of Title VI, or subject
ta the (different) regulatory requirements that apply 10 open video systems.  Cable Act Section
653(c), 47 U.S.C. §573(c). Whal Congress intended lodo was o allow communications
providers to olfer service under ditferent regulatory regimes, each of which offered specilic
protections o consumers, and 1o allow the markel to determine which model or models would
prevail. As the Act is structured, for example, a telephone company that provided cable service
on it common carrier basts would not be snbject 10 must-carry rules. On the other hand, it could
not refuse to carry the programming of any broadeaster willing to pay the going rate for carriage.
The price of avording must-carry regulation would be a systerm that had lo be fully “open™
without regard to whether the openness requirement was required 1o prevent anticompeltitive
conduct.”’ A cable operator avoids strict common carrier regulation, but in return must assume
a variety of explicit obligations to previde access to its systems to others {Section 61 1, Section
612, Scection 614 and Sechion 6[5).0S
" Fven af there were no general commen carner requirement to allow others 1o use a provider’s facilities,

such a requirement could be imposed to protect competition. See generatly, Qtter Tail Power Co. v
United States, 210 S 366 (1973), MCT Comm Corp v AT&T, 708 F.2d 1081, 1132 (7" Cir. 1982)

95 . . . . . . . . .

Diversity i regulatory treatment s not limited to wireline cable service providers. The
Felecommunicanions Act specifically preempted Jocal taxation with respect to direct-to-home satellite
service. Telecommumentions Act Sechon 602,47 USC 152 nt. e specifically preserved other local laws
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As aresult, the Commission must be carelul not to tlt the modets established by
Congress by eliminating obligations in the interest ol “regulatory parity.”  Allowing telephone
companics o escape common carrier ebhgations and escape Title V1 requirements would, for
example, upset the balance ol obhigations established by Congress. Likewise, treating cable
modem service as bt were an information service provided via a common carrier system, and
justifying preemption ol local authonty on that ground undermines the structure of Title V1,

which envisions sigmheant local control of cable systems and cable operators

Al Cable Operators Exercise Substantial Control Over Cable Modem Service.
[he Comnusston appears (o be exanining the extent to which cable operators can

cxercise cditonal control over cable modem service, NPKM Y 87 The answer 1s that operators
cant exercese subsantial control But the Comimission fads to note one of the mnost sigmiicant
consequences of this fact lor the NPRM: the Commussion based its determination that cable
modem service IS not a cable service on the assmmption that operators exercise no meantngful
control over Internet service, are a mere conduit for subscriberfuser communications, and for that
reason are not providing a cable service when providing a cable modem service:

We beheve that the one-way tmsmission requirement in that defimtion continues

to require that the cable operator be in control of selecting and distributing content

to subscribers arid that the content be available 10 all subscribers generally.
NPRM § 67

The Commission’s holding plainly docs #of require that the operator control the conient
ol each service carried, because it is self-evident that there are very few services offered over a
cable system which pass (hat test - Cable operators do not control the content of HBO; HBO

governing taxation of cable services and telecommumications services, with limited exceptions
[ctecommunications Act Section 601(¢)(2).
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does. The Commission’s statement distimguishes helween transport services (which is what was
atassue in the video dial tone case on which the Commission relies), on one hand, and operator
selection o services 1o be carried (subject to centain regulatory himits) and the terms and
condittons under which content wall be oftered on the other. Tt s the Fatter that typthes cable
services. The eperator’s control does not even need to be exercised. That is to sy, a cable
operator is still a cable operator even if it decides to leave the choice of channels carmied to its
subscribers: or decides 10 mstall enough channel capacity to carry all services. An operator does
not lose its status becavse a channel (such as 1ESPN) 1s so popular that it must be carrnied; because
certan channels (broadceast channels) must be carried; because the operator does not control
whot programming 1s carnied on ANY channel after contracting with the programmer; or because
(a5 13 the case wath PPV) the chotee of the programming that s avinlable 1s made by the PPV
provider and the choiee of the programming that 1s dehvered 1s made by the subscriber {rom a
seres of menu options

In responsc to § §7. ALOAP notes that the provision of cable modem service involves the
saine soris of choices.  The operator decides what services will be avarlable, and directly controls
the use of the service.  For mstance. public information indicates that operators have in fact used
their position to limit what services 18Ps ¢an provide to subscribers via the cable sysiem.%
Comcast’s vser agreement unmistakably restricts how a subscriber rnay use the service:

THE SERVICE IS FOR PERSONAL. AND NON-COMMERCIAL USE ONLY ANI)

CUSTOMER AGREFS NOT TO USE THE SERVICE FOR OPERATION AS AN

INTERNLET SERVICE PROVIDER, A SERVER SITE FOR FTP, TELLNET, RLOGIN,

F-MAIL HOSTING, “WEB HOSTING" 0K OTHER SIMILAR APPLICATIONS, FOR

ANY BUSINESS EN7ERPRISE, OR AS AN END-POINF ON A NON-COMCAST
[OCAL AREA NITTWORK OR WIDE AREA NETWORK. OR IN CONJUNCTION

" See hulia Angwin, Open Access Tsn 't So Openr ot Time Warner, The Wall Street Journal, May 6, 2002
al 137,
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WITH A VPN (VIRTUATL PRIVATE NETWORK) OR A VPN TUNNELING
PROTOCOL.
\ . - - . - a7}

[Capitahzation s m onginal |,

In the Broward County case crted by the Commission. Comeast weni so [ar as (o allege,
and the judge appeirs to have presimed, that Comcast exercesed editonal control over s
Internet services. Comeast Cablevision v, Broward County, 124 F Supp 2d 685, 693 (S D. Fla.
2000) CThe imposition ol an equal aceess provision by operation of the Broward County
ordimance both deprives the cable operator of editonaf diseretion over its programming and
harms its abihity to market and fininee its service, thereby cuntailing the [low ol information to
the public.™ Thus. aperators have retained, or purport to retain, control over who may provide

the service. how 101s 1o be offered. and entical aspects ol the content of the service.

B. I'here Are No Explicit Statutory Provisions or Legislative History Justifying
the Commission's Assertion of. Jurisdiction Over Cable Modem Service As a
Non-Cable Service; Congress Intended Cable Modem Service To Be A Cable

Service,
At Y 79, the Comnnssion seeks “comment on any explicit statutory provisions, including
expressions ol congressional goals, that would be furthered by the Commission’s exercise of

. . - . 98 .
ancillary junisdiction over cable medem service. There are no such expressions, tnfer alia

" hup/feomeast.comcastonline com/memberservices/subscriberagreement/default.asp

 Similarly, in the NPRM at § 105, the Commission “note{s] Congress’ concern regarding new taxes on
Internct access imposed for the purpose of gencrating revenues when no specific privilege, service, or
benefit is conferred and its concern regarding multiple or discriminalory laxes on electronic commerce.”
I'hat observation depends on the scveral mistaken assumptions, including the mistaken assumption that
Congress intended for cable modein service to be free from franchising requirements or franchise fees.
The Congressionad expressron to which the Commission s referring is set out 1 the Internet Tax Freedom
Act, § 110, which contams an exphicit exception tor franchise fees imposed on cable modem service
under 47 1S 0§ 542 "Exception.—-Such term does not include any franchise fee or simitar fee nmposed
by a State of locad franchising quthority, parsuam to section 622 or 653 of the Communications Act of
[O3L (17 US.C 512, 573) 7 “There was no reason for Congress to include that exception unless il
assumed that cable modem service was - or at feast could be -- a cable service.
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because Congress exphiculy wanted cable modem service treated as a cable service, and hence
subject o state, focal and federal junisdiction as provided i Title V1. Even in 1984, fong before
the 1996 amendment to the Act, Congress had recognized that the ability of subscribers to
download mformation Irom various focations was a cable service. “For nstance. the
transmisston and downloading of computer software..io all subscribers 1o this service for use on
personal computers would be a cable service.. Moreover, the Fact that such downloaded software
could be used . Aor a wide vanety of purposes. would nol make the rransmission or downloading
., - 9 - . . , . .

a non-cable service ” [emphasis added].” Fully interactive services — services that permitted a
subscriber lo make individuahzed selectiops through mamipulation o f data -- were not cable
services under the 1984 Cable Act. while a service that giave a limited set of menu choices wiih a
pre-ordamed set of responses wonld be a cable service 1n 1996, Congress added the word “use”
to permil subscribers to mteract, and therefore obtagn individualized responses in connection
with a cable scrvice. The legislative history describes the intended effect exphcitly

The conferees intend the amendment io reflect the evolution of cable o include

interactive services such as game channels and information services made

avatlable 1o subscribers by the cable operator, as well as enhanced services. [his

amendment is notmended lo affect Federal or State regulation of

telecommumcations service offered through cable system facilities, or to causc

dial-up access 1o information services over telephone lines to be classified as a

cable scrvice.
(cmphasis supplied). H R Rep. No. 104-458 at 169, See also p. 247 supra (Statement of Rep
Dingell). It is hard io imagine how Congress could have been clearer - indeed, even the

cautionary reference io “ilia-up service” is a clear indicaiion thal Congress intended 1o treat

cable Internet service as o cable service

" H.R. Rep. No. 98-934 a1 12



CONC THSION
I AL 498, the Commission secks "comment regarding whether we should interpret
the Commission’s assertion ol junsdiction under the Communications Act to precude State and
local authorities from regalatine cable modem service and facihities m particular ways.”

Local authoriny to regulate cable modem service is protected by Title VI Tule VI
contains some provisions which preempt local authority 1o regulaie cable modem
service, but explicitly and implicitly preserves local authority over cable modem
service i other regards. hitle Ddoes not give the Commission authority (o
override the local franchising scheme approved by Cangress in Title VI Title |
does not give the Commission broad authority 1o preempt state and local laws
regarding information services, except, possibly, as ancillary o 1s jurisdiction
nnder other titles of the Communications Act. Here the Commission does not
appear to be asserting ancillary jurisdiction. i1 therefore cannot use its "assertion
of jurisdiciion” as a ground for broad preemplion,

As importantly, this proceeding does not just involve “regutation,” as the
Commission uses that term, When local governments charge fees for use of the
public rights of way, or franchise use of the public rights of way, they are acling
in a sovercign capacity. and exercising their rights as owners or trusiees of public
property. The Commission's Tule L authority does not give it authority to preemplt
state or local govermment property rights, or authority to adjudicale the use of
public rights-of-way generally

2 At Y 98 the Commsston secks "comment as 10 any additional basis for
preempting such regutations ™
Given the Commission's classification of cable modem service as a non-cable,
non-telecommunications service, there 1y no additional basis for preemption. The
provisions to which the Commission pomits as potential sources of preempiive

authority protect local authority over cable modem service

3 ALY 99 ihe Commission seeks "comment on any other forms ol State and local
regulation that would Limit the Commission™s abihity to achieve 1ts national broadband policy,
discourage investment in advanced communicahons facilities, or create an unprediclable
regutatory environment.” Specifically the Commission seeks comment "as to whether we should

use our prectption authority to preempt specific state Taws or local regulations.”
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Fvemif the Commission had broad preemption authority, it should not use that
anthority (o precmpi specific state faws or local regulations. Local governments
are promoting the deployment of cable modem facilities and promoting the
development of broadband applications that will encourage use of cable modem
Jacilities. [nany case, Y 99 does not provide sufficient notice of the regulations al
isswe to allow local governments 1o provide fair comment.

4, Ai Y 112, the Commission secks "comiment on how our classitication of cable
modem scrvice as an interstale information service impacts public nghts-of-way and franchising
sbes.”

The Commission clussification leaves local governments free, inter alia: to

require franchises for non-cable services to the extent they are not prohibited

from doing so by state law, to require reats for use and occupancy of the public

righis of way to provide cable modem service 10 the extent that they are not

profubited from doing so by state law, and to regulate the public rights-of-way

and apply other requirements of local low (zoning ¢ lussifications, etc.} to

providers of cable modem service
i A1 9102, the Commission sceks "comment on whether providing additional
services over upgraded cable facilities imposes additional burdens on the public nghts-of-way
such that the existing franchise process is inadequate ™

The provisron of cable modem service does place substantial additional burdens

on public rights-of-way The existing franchising process allows localities 1o

protect [heir interests by requiring additional authorizations before the public

rights of way are used or occupied o provide non-cable services.

6 At 9 102, the Commission asks whether "Title V1 nevertheless preclude local
franchising authorities from imposing additional requirements on cable modem service™ given

the additional burden on the public ngghts of way

Title V1 does not preclude local governments from imposing additional
requirements oOn cable modem service.
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7. A4 102, the Commission tentatively concludes that " Title VI does not provide a
basis lor a local (ranchising authority to impose an additional franchise on a cable operator that
provides cabfe modem service.”

State law, not Title VI is the source of local franchising anthority, as the Fifih

- . . - - e - h -

Circuit concluded in City of Dallas v FCC 165 1734 34) (3" Cir. 19993, In that

sense, the Commission's tentative conclusion s correct. However, consistent with

Title VI focal governments may issue a franchise 1o use and occupy public rights-

of-way 1o provide cable services, und require further authorizations 1o use and

occupy public rivhis-of way (o provide cable modem service.

8 A1 Y 102, the Commission seeks comment generally on the scope of focal
franchising anthority over facilities-based providers of imformatnion services, anl asks
specificatly whether "State statutes and constitutional provisions authonzing, local franchising in
terms of utility services generally, or cable and telecommunications networks and services
spectfically, aathorize localities o franchise providers of informution service under existing,
Jaw?”

No entity {other than perhaps an abutting property owner) can place permanent

fucilities in public rights-of-weay without vhtaining a siale or local authorization

10 use and occupy the public rights-of-way. In some siates, cerlain providers muy

he excepted from local franchising requirements (and instead may need to oblain

a state authorization), bul in most cases the exceplions are limited to common

carriers providing telephone and telegraph services. or specified utilities with an

obligation (o provide uniform, universal service. As a result, in most stafes, an

entity that wished to install facilities to provide only “information services” would

be required o obtain either a staie or local authorization before using and
occupying the public rights of way to provide that service.

9. ALY 102 the Commission asks il a facthties-based information service provider
senerally could be required 10 obtam a franchise to provide services, "is there any basis for
treating, facitities-based providers of information services differently based on the facilitics

used?"
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There 1s no reason to permit a cable operator to avoid transfer or fec
requirements that could be applied 1o an entity that uses and occupies the public

rights-of-way to provide only an information service.

[ ALY 04, the Commission states that some "commenters have raised questions

ihout potential State and local actions that could restrict entry, impose access or other

requirements on cable modem service, or assess fees or taxes on cable Internet service,” and

sceks comment on these issues

Local government actions have not delayed or prevented the deployment of cable
modem services. Cable modem service is widely deployed, and has prospered

wnder local government regulation

I ALY 105, the Commission appears to seek comment on its conclusion that,

because s Declaratory Ruling "found cable modem service 10 be an information service,

revenue from cable modem service would not he included in the calcalation ol gross revenues

from which the tranchise lee ceiling is determined.™

This tentative conclusion is incorrect. Among other things, cable modem service,

as the Commission describes it, is a bundle of services which includes cable
service Under the Cable Act, because the service includes some cable services,
revenues from the service ure subject to a franchise fee under 47 U S C. § 542(b).

12 At ] 105, the Commission also tentatively concludes that "Trle V1 does not
provide an independent basis of authonty for assessing franchise lees on cable modern service,"
and seeks comment on that 1ssue

Title O preserves local authority to impose fees on non-cable services ft does
not provide "onindependent basis” for assessingfranchise fees on non-cable
services provided By the cable operaior, state and local lww can (and in many

cases does) provide that authority.

13 AtY 107.the Commission slales that it is seeking "comment on whether disputes

regarding franchise fees based on cable modem service inplicate. .. a natronal policy. given that
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the fees ingquestion were collected pursvant 10 section 622 and that our classification decision
wit alter, on a national scale, the regulatory treatment of cable modem service."
Disputes refated to fees on cable modem service going forward do not implicate a
national policy, and do not require a umtorm national response, even assuming
cable modem service is not a cable service. At least pre-1996 franchises are
grandfathered, so that there is no question franchise fees can be collected on
cuble modem service under those franchises. Going forward, authority to charge

a fee on cable modem service would be a function of state and local law, and any
dispites are best resolved by state courts

14 ALY 107, the Conimassion seeks comment as to "whether it is appropriate 1o
exercise our jurisdiction under section 622 1o resolve the issue of previously collected Jranchise
fees based on cable modem service revenues or whether these issues are more appropriately

resolved by the courts.”

it is not appropriate for the Commission to exercise ils jurisdiction, as there Is no
real issue with respect (o past fees, even assuming for the sake of argument that
there are limits on tocal authority going forward State law can effectively resolve
any disputes that arise, and the dispures are not likely to lead themselves to

uniform resolution

15, ALY 108, the Commission asks whether the "authonty conferred on franchising
authorities by scction 632(2) ol the Commumcations Act to establish and enforce customer
service requirements apply 1o cable modem service provided by a cable operator”?”

Yes, it does  But, local authority to regulate customer service standards does noi

depend on “authority conferred” by Section 632. States and localities have
independent authority outside of Title Vi to profect consumers.

16, ALY 108, the Conumssion asks whether "the provisions in section 632(d), stating
that nothing in Title VI “shall be construed 1o prohibit any State or any franchising authority
[rom enacting or enforcing amy consumer protection faw, to the extent not specifically preempted

by [Title VIL," or “to prevent the establishment or enforcement” of customer service Jaws or
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revulations” that exceed Commission standards or address matlers no by
standards under Section 632, apply to cable modem service?

Yos, it does. There is no specific preemption of regulation of customer
regulations of cable modem service under Title VI

/. AL T EL, THU U U IV SEULL S T I GL I v e e A A aarassewara arer e
be included in the category ol “other service” for purposes of section 631 [the privacy provisions
of Tide VI and sceks conument on this interpreiation

ALOAP agrees with this vierpretation. Section 631 also protecty focal authority
to establish privacy reqiirements.

[ ALY 87, the Commussion seeks information as to the degree to which operators
nry excrese conlic over cable modem serviee.

Cable operators can and do exercise substantial control over cable modem

Services.

19. ALY 85 the Commussion asks to what extent its decision should be based on the
desirability of "regulatory parity.”

The Commurications Act reguires regulatory disparity, not parity in the treatment

of common carriers and cable systems. Hence, re gardless of the desirability of

“regulatory parity, " the resull in thiy rulemaking cannol be driven by that goal.

20 A9 79 the Conumission seeks comment on any "explicit statutory provisions,
including expressions of congressional goals, that would be furthered by the Commission’s

1

exercise of anciltary jurisdiction over cable modem service ”
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No such goals would be served, as the legislative history actually shows the
reverse it indicates that Congress intended for cable modem service to be treated
as a cable service. I any evert, the Commission's ancillary authority must be
exercised in a manner that conflicts with the fundamental regulatory structure
adopted by Congress  Local franchising, local vegulatory power and local
property rights are afl part of that fundamental structure and cannot be
controverted merely by Contmission fiaf

*F

I'be Commission has no legal authority for preempting local authonity over cable modem
service Nor does the Commission have any lactual justificanon for such an action. And
Conmmission action i this Neld would not only raise fundamental 1ssuces of federalism, but would
miterfere with the ability of local povernments to perlorm vital fasks that the federal government
15 cither ill-equipped or simply not empowered (o perform. Thus lederal preemption would
actually harm the interests not only of local governments, but ol society at farge  The

Commission st nol fose sight of the fact that local officials have the best interests of their
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communiics at heart and have absolutely no reason toanterfere with the deployment of cable
modem services For all these reasons, ALOAP urges the Commission to reframn from any action

that wonld affect focal authority regarding cable modem services,

Respectinlly submitied,
Joseph Van Eaton

Matthew C. Ames

Holly 1. Saurer

Sutte 1000

1155 Connecticut Avenue. N W
Washington, D.C. 20036-43006

Nicholas P. Miller
Miller & Van Eaton. P.LLL C.
202-785-06060
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